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JOINT APPENDIX 


| 

| 
IN THE UNIT ED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT | 

| 
| 
| 


NO. 14,795 
BESSIE BYRD, 
a Appellant, 
Vv. 
. UNITED STATES OF AMERICA, 
‘a Appellee. 


‘ APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


‘ [Filed March 30, 1955] 


UNITED STATES COMMISSIONER 
DISTRICT OF COLUMBIA 


. RECORD OF PROCEEDINGS IN CRIMINAL CASES 
BEFORE: Cyril S. Lawrence, Commissioner - U. S. Court House, Wash. 1, D.C. 


1. Bessie Byrd 
2. William Miller 


‘ Complaint filed on March 25, 1955, by Ivan Wurms, Official title, Pvt. Narc. 
Sqd. MPDC, charging violation of United States Code, Title 26, Sections 4704a, 
4705a, on March 25, 1955, at Washington in the district of Columbia, as follows: 


5 unlawful possess and sell heroin. 
* * *€ * * * * * 


” Proceedings on First Presentation of Accused to Commissioner: 
| Date, March 25, 1955, Arrested by MPDC, without warrant. 
. Appearances: for United States, Kitty B. Frank; for accused, J. Leon 


Williams for both Defs. 
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Proceedings taken: Complaint prepared. Defs. were informed of the : 
complaint and of their right to have a preliminary hearing and to retain counsel. cf 
Defs. were not required to make a statement and were advised that any statement : 
made by them may be used against them. Defs. were advised of their right to 
cross-examine witnesses against them and to introduce evidence in their own 
behalf. Both Defs. waived preliminary hearing. (AUSA Frank recommends 
$10, 000. 00 bail as to each def.) 

Outcome: Both Defs. Held for Grand Jury. | 

Bail fixed March 25, 1955; Amount, $5,000.00, Ea. Def. * * * both com- of 
mitted to Wash. Asylum & Jail, on March 25, 1955. | 

* * * * * * * * at 

Certified to be a correct transcript. 

Made this 25th day of March, 1955. 

Transmitted to Clerk of United States District Gout for the District of 
Columbia, March 25, 1955. 


/s/ ¢. 

United States Commissioner 
[Filed March 30, 1955] UNITED STATES DISTRICT COURT ti 

FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) Commissioner's Docket No. 20 ‘ 
= Case No. 9627 
° ) COMPLAINT for VIOLATION OF 

1. Bessie Byrd ) U. S. C.. Title 26 , 
2. William Miller ) Section 4704a, 4705a 


BEFORE: CYRIL S. LAWRENCE, Commissioner; U.S.. Court House, Wash. 1,D.C.»r 
The undersigned complainant being duly sworn states: 
That on or about March 25, 1955, at 1337 Col. Rd. N. W. basement apt., Wash- ? 
ington, in the District of Columbia, Bessie Byrd and William Miller did unlawfully 
possess and sell a narcotic drug, to wit, heroin. 

And the complainant further states that he believes that Pvt. Ivan Wurms, 
Narc. Sqd. MPDC, are material witnesses in relation to this charge. 


/s/ IVAN WURMS 
Pvt. Ivan Wurms, Narc. Sqd. MPDC 


A 
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Sworn to me, and subscribed in my presence, March 25, 1955. 


/s/ CYRIL S. LAWRENCE 
United States Commissioner 


[Filed March 30, 1955] 
UNITED STATES OF AMERICA ) FINAL COMMITMENT 
v. OF 
1. Bessie Byrd ) BESSIE BYRD 
To: The United States Marshal of the District of Columbia; 

You are hereby commanded to take the custody of the above named defend- 
ant and to commit him with a certified copy of this commitment to the custodian 
of a place of confinement within the District of Columbia approved by the Attorney 
General of the United States where the defendant shall be received and safely kept 
until discharged in due course of law. The above named defendant was arrested 
upon the complaint of Ivan Wurms, Pvt. Narc. MPDC, charging that on or about 
March 25, 1955, in Washington, District of Columbia, the defendant did possess 
and sell heroin, in violation of U.S.C. Title 26, Section 4704a - 4705a and he, 


(having ly waived preliminary examination before me on March 25, 1955) has 
been directed to furnish bond in the sum of five thousand dollars ($5000. 00) for 
his appearance in the United States District court for the District of Columbia, 
at U. S. Court House, Wash. 1, D. C. in accordance with all orders and direc- 
tions of the court relative to his appearance before the court, and he has failed 


to do so. 
HELD FOR G. J. /s/ CYRIL S. LAWRENCE 
Dated: March 25, 1955 United States Commissioner 
RETURN 
Received this commitment and designated prisoner on March 25, 1955, 
and on March 25, 1955, committed him to District Jail, and left with the custodian 
at the same time a certified copy of this commitment. 


Dated: March 25, 1955 CARLTON G. BEALL 
United States Marshal, 
District of Columbia 
By /s/ OSCAR STRINE, Deputy 





& 
[Filed March 30, 1955] CRIMINAL DIVISION 


WILLIAM MILLER 
BESSIE BYRD, Grand Jury Number 407-55 


VS Speer Criminal Action Number 527-55 


UNITED STATES OF AMERICA 
MOTION TO QUASH AND TO SUPPRESS 

Comes now the above defendants, by and through their attorney, J. Leon 
Williams, and moves this Honorable Court to: 

1. Quash the arrest of the above defendants, March 25, 1955. 

2. Suppress the illegally seized evidence, which was obtained by the illegal 
arrest and search of the defendants premises. 

And in support therefor, defendants state these grounds: 

1. The arrests were illegal in that the officers had no knowledge, that the 
defendants or either of them, had violated any law at the time of the defendants’ 
arrest. 

2. The officers did not have a warrant for the arrest of either of the defendants. + 

3. That the premises of the defendants were forcibly broken into and entered, 
and searched, in violation of defendants’ rights under the Fourth Amendment. 

4. That certain marked money (evidence) was illegally seized in the pre- 


ad 


mises, after officers, had searched the defendants’ premises for over two hours. 
5. That the officers had no arrest warrant or search warrant for the defend- 
ants or the premises, and were exploratory. 
And for such other reasons as will be urged upon the Court, at the oral 
hearing of this motion. 


/s/ 3. LEON WILLIAMS 
Attorney for the Defendants 
2000 9th Street, N. W., HU 3-6350 


[Filed March 30, 1955] AFFIDAVIT IN SUPPORT OF MOTION 
William Miller and Bessie Byrd, being first duly sworn on oath depose and 
say that: 
1. They are citizens of The United States and residents of the District of 
Columbia. 
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2. That at about four (4) o'clock, A. M., onthe morning of March 25, 
1955, they were awakened in their #1 Apartment, located at Columbia Road, 
N. W., Washington, D. C., by the noise created by some one breaking ina 
doorway in the hallway, leading to their apartment (only) and that upon his crack- 
ing his door (with a chain thereon), to ascertain the origin of said noise, that 
officers Wilson, Pappas and four others did break the chain off of the door, and 
forcibly enter his apartment. | 

3. That he was physically assaulted by Agent Wilson, who struck him 
about the shoulders, chest and stomach with his fists, which caused him great 


and grave pain. 

4. That he did there and then demand to see the warrant, if any there was, 
which said officers should have; but that each time he requested to see the war- 
rant, that he struck in the mouth and beside his head. 

5. That the entire premises (apartment) were ramsacked and searched 
by the officers aforesaid; without the affiant’s consent, and in violation of their 


rights under the Fourth Amendment. 
/s/ WILLIAM MILLER 
/s/ BESSIE V. BYRD 
Subscribed and sworn to before me this 29th day of March, 1955. 


/s/ ALICE B. BRANTLEY 
Notary Public, D. C. 


. CERTIFICATION 
This is to certify that a copy of the foregoing motion was this 30th day 
of March, 1955 served upon the offices of The United States Attorney, Leo A. 
Rover, for the District of Columbia. 
/s/ 3. LEON WILLIAMS 
POINTS AND AUTHORITIES 

Gatewood vs. United States; United States Court of Appeals Number 11-740. 

United States vs. Wrightson; United States Court of Appeals, March 10,1955. 

Go-Bart Co. vs. United States; 51-S, Ct., 153 

Fourth Constitutional Amendment. 
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[Filed June 1, 1955] — Holding a Criminal Term | 
Grand Jury Impanelled March 31, 1955, Sworn in on April 5, 1955 
. The United States of America ) Criminal No. 527-55 
Vv. ) Grand Jury No. 407-55, 489-55 


Bessie Byrd Vio. 18 U.S.C. 371 
William Miller 26 U.S.C. 4704a 
Arthur R. Shepherd | 21 U.S.C. 174 


The Grand Jury charges: 

On or about March 25, 1955, within the District of Columbia, and at a 
place or places unknown to the Grand Jurors, Bessie Byrd, William Miller and 
Arthur R. Shepherd, who are hereinafter referred to as the defendants, felon- 
iously, wilfully and corruptly conspired and agreed together, and with other per- 
sons unknown to the Grand Jurors, to commit offenses against the United States, 
that is, to commit offenses in violation of Title 26, Section 4704a, United States 
Code, and Title 21, Section 174, United States Code. 

OVERT ACTS 

At the times and places hereinafter mentioned, within the District of 
Columbia, the defendants committed, among others, the following overt acts 
in furtherance of said conspiracy and to effect the objects thereof: 

1. On or about March 25, 1955, defendant Arthur R. Shepherd received 
$100. 00 in marked currency from Arthur Lewis for purchase of narcotics. 

2. On or about March 25, 1955, after recad ving the money referred to 
in overt act one, defendant Arthur R. Shepherd proceeded by taxi to 1337 Colum- 
bia Road, Northwest, entered the basement at that address and remained there 
for a short time. 

3. On or about March 25, 1955, defendant Arthur R. Shepherd left the 
basement at 1337 Columbia Road, Northwest, reentered a waiting taxi and drove 
to vicinity of 13th and Fairmont Streets, Northwest, where the cab was stopped 
by police. 

4. On or about March 25, 1955, while the taxi in which he was riding was 
being stopped by police, defendant Arthur R.. Shepherd hid, under a Seat in the 
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taxi, a package containing 100 capsules of heroin. 

9. On or about March 25, 1955, defendant William Miller had possession 
of $66. 00 of the marked currency referred to in overt act one. 

_ 6. On or about March 25, 1955, defendant Bessie Byrd had possession 
of $34. 00 of the marked currency referred to in overt act one. 

7. On or about March 25, 1955, defendants William Miller and Bessie 
Byrd had possession of 381 capsules of heroin. 

SECOND COUNT: 

On or about March 25, 1955, within the District of Columbia, Bessie Byrd 
and William Miller purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic drag, 
that is, 100 capsules containing a mixture totaling about 100.7 grains of heroin 
hydrochloride, quinine hydrochloride and milk sugar. 

THIRD COUNT: 

On or about March 25, 1955, within the District of Columbia, Bessie 
Byrd and William Miller facilitated the concealment and sale of a narcotic drug, 
that is, 100 capsules containing a mixture totaling about 100.7 grains of heroin 
hydrochloride, quinine hydrochloride and milk sugar, after the heroin hydro- 
chloride had been imported, with the knowledge of Bessie Byrd and William Mil- 
ler, into the United States contrary to law. This is the same heroin hydrochloride 
which is mentioned in the second count of this indictment. 

FOURTH COUNT: 

On or about March 25, 1955, within the District of Columbia, Arthur R. 
Shepherd purchased, sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, a narcotic drug, that is, 100 
capsules containing a mixture totaling about 100.7 grains of heroin hydrochloride, 


quinine hydrochloride and milk sugar. This is the same heroin hydrochloride men- 
tioned in the second and third counts of this indictment. 
FIFTH COUNT: 

On or about March 25, 1955, within the District of Columbia, Arthur R. 
Shepherd facilitated the concealment and sale of a narcotic drug, that is, 100 
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capsules containing a mixture totaling about 100.7 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar, after the heroin hydrochloride had been 
imported, with the knowledge of Arthur R. Shepherd, into the United States con- 
trary to law. This is the same heroin hydrochloride which is mentioned in the 
second, third and fourth counts of this indictment. 
SIXTH COUNT: 

On or about March 25, 1955, within the District of Columbia, Bessie Byrd 
and William Miller purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic drug, that 
is, 381 capsules containing a mixture totaling about 392.8 grains of heroin hydro- 
chloride, quinine hydrochloride and milk sugar. 

SEVENTH COUNT: 

On or about March 25, 1955, within the District of Columbia, Bessie Byrd 
and William Miller facilitated the concealment and sale of a narcotic drug, that 
is, 381 capsules containing a mixture totaling about 392.8 grains of heroin hydro- 
chloride, quinine hydrochloride and milk sugar, after the heroin hydrochloride 
had been imported, with the knowledge of Bessie Byrd and William Miller, into 
the United States contrary to law. This is the same heroin hydrochloride which 
is mentioned in the sixth count of this indictment. 

A TRUE BILL: /s/ 


/s/ . Attorney of the United States in 
Foreman and for the District of Columbia 


[Filed June 23, 1955] 

On this 23rd day of June, 1955, came again the parties aforesaid, in man- 
ner as aforesaid, the same jury as aforesaid in this cause, the hearing of which 
was respited yesterday; whereupon, after hearing further of the evidence, the 
oral motion of the defendants for a judgment of acquittal is by the Court granted 
as to the defendants Bessie Byrd and William Miller on Counts 6 and 7 of the 
indictment only, and denied as to all other counts; thereupon, after hearing argu- 
ments of counsel and the charge of the Court the alternate jurors are discharged; 


whereupon, the jury upon their oath say that the defendants Bessie Byrd and 
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William Miller are each guilty as charged on Counts 1, 2 and 3 and that the 
defendant Arthur R. Shepherd is guilty as charged on Counts 1, 4 and 5. 

The case is referred to the Probation Officer of the Court and the defend- 
ants are committed to the District of Columbia Jail. ; 
By direction of 

Present: LUTHER W. YOUNGDAHL 


; Presiding Judge 
United States Attorney Criminal Court # One 
By Alexander Stevas 


Assistant United States Attorney ar, gis aes feed 


Roger Frye - Official Reporter Deputy Clerk 
[Filed June 30, 1955] JUDGMENT AND COMMITMENT 


United States of America 


Bangin teed 
On this 29th day of June, 1955, came the attorney for the government and 
the defendant appeared in person and by counsel, J. Leon Williams, Esquire 
IT IS ADJUDGED that the defendant has been convicted upon her plea of 
not guilty and a verdict of guilty of the offense of 


Violation of Section 371, Title 18; Section 4704a, Title 26; Section 174, 
Title 21 of the United States Code 


as charged on Counts 1, 2 & 3, and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no Sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of 


One (1) year to Four (4) years on Count 1; Twenty (20) months to Five (5) 
years and to pay a fine of $500. 00 on Count 2 to take effect at the expira- 
tion of the sentence imposed on Count 1; Twenty (20) months to Five (5) 
years and to pay a fine of $500. 00 on Count 3 to take effect at the expiration 
of the sentence imposed on Count 2. 


IT IS ADJUDGED that the execution of the said sentence be, and hereby is 





10 | 

suspended insofar as the payment of the fine is concerned, ONLY. 
IT IS ORDERED that the Clerk deliver a certified copy of this judgment and 4 
commitm ent to the United States Marshal or other qualified officer and that the 4 
copy serve as the commitment of the defendant. | < 


/s/ LUTHER W. YOUNGDAHL 
United States District Judge 


[Filed July 8, 1958] 
SUPREME COURT OF THE UNITED STATES 
No. 126 October Term, 1957 


William Miller, 
Petitioner 
vs. 


United States of America 

ON WRIT OF CERTIORARI TO the United States Court of Appeals for the 
District of Columbia Circuit. 

THIS CAUSE came on to be heard on the transcript of the record from the 
United States Court of Appeals for the District of Columbia Circuit, and was 
argued by counsel. 

ON CONSIDERATION WHEREOF, It is ordered and adjudged by this Court 
that the judgment of the said United States Court of Appeals, in this cause, be, 
and the same is hereby, reversed; and that this cause be, and the same is hereby, 
remanded to the United States District Court for the District of Columbia. 

June 23, 1958 

Mr. Justice Harlan concurs in the result. 

Dissenting opinion by Mr. Justice Clark with whom Mr. Justice Burton 
concurs. 


[Filed July 10, 1958] UNITED STATES DISTRICT COURT 
7 FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 
vs. 
#2 - William Miller, 
Defendant. 
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On this 10th day of July, 1958, came the attorney of the United States; 
and upon consideration of the government's oral motion for leave to dismiss 
the indictment in the above entitled case, it is ordered that leave to dismiss the 
indictment be and the same is hereby granted. | 
Whereupon the United States Attorney dismisses the above entitled case 
in open Court, as to the defendant William Miller, only. 
By Direction of: 


' EDWARD A. TAMM 
viactaapuiacs Presiding Judge 
UNITED STATES ATTORNEY Criminal Court # Assign. 


By Frederick Smithson HARRY M. HULL, Clerk 


Assistant U. S. Attorney By /s/ PAUL A. ROSEN 
B. Williamson - Official Reporter Deputy Clerk 


ORDER FOR RELEASE ON DISMISSAL 
the 10th day of July, 1958 
TO THE SUPERINTENDENT OF THE WASHINGTON ASYLUM AND JAIL: 

The United States Attorney having entered a dismissal in the above-entitled 
cause, it is ordered that said defendant be released from further custody in said 
cause, and you are directed to return the duplicate hereof with a return thereon 
stating what has been done in pursuance thereof. 

By the Court: 
Test: 


HARRY M. HULL, Clerk 
By /s/ PAUL A. ROSEN 
RELEASED AT COURT Deputy Clerk 


[Filed August 5, 1958] Criminal Division 


BESSIE BYRD, 
Petitioner 


vs. 
UNITED STATES OF AMERICA 
RENEWAL OF MOTION TO SUPPRESS 
Comes now the petitioner, Bessie Byrd, by and through her attorney, 
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J. Leon Williams, and respectfully prays that the Court re-consider her motion 
to suppress filed herein, heard and denied on April 7, 1955, and grant same, 
and as reasons therefor states as follows: 

1. Petitioner was an original party to the aforesaid motion, which was a 
part of, and directly referred to in the case of William B. Miller, versus the 
United States of America, in 2 L. Ed - 2nd 1332; 78 S. Ct., decided June 23, 
1958, and thereby entitled to be discharged or granted a new trial thereunder. 

2. That the directive of the aforesaid Supreme Court reinvested Juris- 
ciction of the matter in this Court to grant the relief Petitioner prays. 

3. That by virtue of this Court's denial of the original motion referred to 
herein and hereby made a part of petitioner's motion; petitioner is now serving 
an illegal sentence of 52 month to.14 years, which was imposed by this Court 
after trial. 

4. For other and further reasons as may be urged upon Court at the oral 
hearing of this motion. 


/s/ J. LEON WILLIAMS 
Attorney for Petitioner 


POINTS AND AUTHORITIES 
1. The mandate of the Supreme Court dated June 
2. The Inherent Powers of this Court. 


/s/ 3. LEON WILLIAMS 
Attorney for Petitioner 


1958. 


poe 


DISTRICT OF COLUMBIA, ss: 
Subscribed and sworn to before me this 4th day of August, 1958. 


/s/ 
Notary Public 


CERTIFICATION — 

This is to certify that a copy of the foregoing Motion was this 5th day of 
August, 1958, personally delivered to the offices of the United States Attorney 
for the District of Columbia, at his offices in the United States District Court 
House for the District of Columbia. 


/s/ J. LEON WILLIAMS 
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Served August 5, 1958 Attorney for Petitioner 
/s/ OLIVER GASCH 2000 Ninth Street, N. W. 


United States Attorney ara eee 


[Filed August 14, 1958] 


OPPOSITION OF GOVERNMENT TO DEFENDANT'S MOTION 
FOR "RENEWAL OF MOTION TO SUPPRESS" 


Comes now the United States by its attorney, the United States Attorney 
in and for the District of Columbia, and in opposition to defendant's motion entitled 
"Renewal of Motion to Suppress", represents to the Court as follows: 

1. The defendant Bessie Byrd and two others, William Miller and Arthur 
Shepherd were indicted June 1, 1955 for violations of the federal narcotic laws 
and were found guilty by a jury on June 23, 1955. On appeal, the Court of Appeals 
affirmed all three convictions on October 18, 1956. William Miller alone went to 
the Supreme Court which, on June 23, 1958, reversed his conviction on the grounds 
that his arrest was unlawful and therefore the evidence seized should have been 
suppressed. 

2. Defendant Byrd, who did not appeal from the decision of the Court of 
Appeals, now wishes to take advantage of the reversal in the case of Miller and 
asks the trial court to reconsider her motion to suppress which was heard and 
denied April 7, 1955. Rule 41(e), Federal Rules of Criminal Procedure, provides 
for the making of a motion to suppress before trial or at trial; there is no auth- 
ority for the Court to consider such a motion after conviction. 

3. Defendant states that she is now serving an illegal sentence since the 
original motion to suppress should have been granted. If the Court should consider 
the present motion as one to vacate pursuant to Section 2255, or as a petition 
for writ of error coram nobis, Byrd is still entitled to no relief. ‘Tllegal arrest 
and illegal search and seizure cannot be raised by petition for a writ of coram 
nobis any more than those points can be raised under Section 2255." Jones v. 
United States, U.S. App. D.C. _, (No. 14156), decided May 1, 1958. 

In Sunal v. Large, 332 U. S. 174 (1947), the Supreme Court denied relief 
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to a defendant who failed to appeal his conviction but who sought relief by habeas 
corpus after the Supreme Court had ruled favorably for another defendant in a 
comparable factual situation. Admitting in the Sunal case that the trial court 
erred in denying Sunal the defense which he offered, the Supreme Court went on 
to say: "If defendants who accept the judgment of conviction and do not appeal 
can later renew their attack on the judgment by habeas corpus, litigation in these 
criminal cases will be interminable. * * * Error in ruling on the question of 
law did not infect the trial with lack of procedural due process." See also, 
Upshaw v. United States, _ U.S. App. D.C. ___, (No. 14194), decided Feb- 
ruary 27, 1958. 

WHEREFORE, ‘it is respectfully submitted that the defendant's motion 
should be denied on the grounds that the motion, records and files in the case 
conclusively show that defendant is entitled to no relief. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ EDWARD P. TROXELL 
Principal 
/s/ OSCAR ALTSHULER 
Assistant United States Attorney 
I hereby certify that a copy of the foregoing opposition was mailed to 
petitioner's attorney, J. Leon Williams, Esquire, 2000-9th St., N.W., Wash- 
ington, D. C., this 14 day of August, 1958. 


/s/ OSCAR ALTSHULER 
Assistant United States Attorney 


[Filed August 18, 1958] MEMORANDUM 


The petitioner and two others were indicted June 1, 1955 for violations of 
the federal narcotics laws and were found guilty by a jury on June 23, 1955. On 
appeal, the Court of Appeals afffirmed all three convictions. 

Only one df the defendants, Miller, appealed to the United States Supreme 
Court. That Court reversed his conviction, holding that the method by which 
the police gained entry to Miller's residence to make the arrest was illegal. 
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Having held the arrest illegal, the Court suppressed the narcotics discovered 
incident to that arrest. Miller v. U..S. 357 U.S. 301 (1958). 

Petitioner was the codefendant in the case and her motion here attempts 
to take advantage of the holding of the United States Supreme Court. Her motion 
is labelled a ''Renewal of the Motion to Suppress." This Court has interpreted 
it as an artlessly drawn petition to vacate under 18 U.S.C. 2255. 

The Court is of the opinion that under the applicable law this remedy is not 
available to petitioner. The Supreme Court in Sunal v. Large 332 U.S. 174, 182 
(1947), said: 

"It is not uncommon after a trial is ended and the time for appeal has 
passed to discover that a shift in the law or the impact of a new decision 
has given increased relevance to a point made at the trial but not pursued 
on appeal. * * * If in such circumstances, habeas corpus could be used 
to correct the error, the writ would become a delayed motion for a new trial, 
renewed from time to time as the legal climate changed. Error which was 
not deemed sufficiently adequate to warrant an appeal would acquire new 
implications. Every error is potentially reversible error; and many rulings 
of the trial court spell the difference between conviction and acquittal. If 
defendants who accept the judgment of conviction and do not appeal can later 
renew their attack on the judgment by habeas corpus, litigation in these 
criminal cases will be interminable. Wise judicial administration of the 
federal courts counsels against such course, at least where the error does 
not trench on any constitutional rights of defendants nor involve the juris- 
diction of the trial court." 

It is not clear to the Court the breadth to be accorded this rule. The last 
sentence quoted above allows some restriction, perhaps where the failure to 
appeal is because of lack of mental or financial resources. Perhaps, as here, it 
was intended to permit the availability of habeas corpus where a codefendant is 
involved. 

The Court is of the opinion that where the cases were consolidated for trial, 
the receipt of significant illegal evidence against both defendants should not result 
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in a prison term for one because of the inability or failure to appeal, if in that 
same case there is a determination of the illegality of conviction for the code- 
fendant. Habeas corpus was not meant to be squeezed beSide the writ of error; 
but rather to remain broad enough to remedy manifest injustice. 

However, if such is to be the rule, it cannot be established by this Court. 
The Court of Appeals for the District of Columbia has indicated to the contrary 
and this Court must follow their decision. Upshaw v. U.S. 252 F. 2d 863 
(D.C. Cir. 1958), Collis v. U.S. 101 App. D.C. 160, 247 F. 2d 566 (1957), 2/ 

The motion, files and records of the case conclusively show the petitioner 
is entitled to no relief. The motion is denied. 


1. It should be noted that the Upshaw and Collis cases did not present the same 
situation as involved in this petition. Here the illegal evidence was the crux of 
the case not only against Miller but also as against this petitioner. This Court 
cannot say as the Court of Appeals did in Upshaw: "Appellant Upshaw now con- 
tends that the same evidence we held insufficient to go to the jury with respect 
to Collis is the only evidence against appellant and that his conviction must there- 
fore, of necessity, be reversed. Apart from the fact that such an issue, namely 
the sufficiency of the evidence, is not properly raised by an application under 
Section 2255, we would hold that on this record the evidence with respect to this 
appellant, unlike the evidence against Collis, is sufficientto sustain the convic- 
tion, were we to reach that point." (emphasis supplied). | 


/s/ LUTHER W. YOUNGDAHL 
August 18, 1958 , Judge 








[Filed August 28, 1958] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED ON APPEAL WITHOUT PREPAYMENT OF COSTS 


I. BESSIE BYRD, being first duly sworn according to law, depose and say 
that I am the in the above-entitled cause, and, in support of my application 
for leave to proceed in said cause without being required to prepay fees or costs, 





state as follows: : 
1. That Iam a citizen of the United States. " 
2. That because of my poverty I am unable to pay the costs of said suit or 
action. 


17 
3. That Iam unable to give security for same. | 
4. That I believe I am entitled to the redress I seek in said suit or action. 
2). That the nature of my cause of action is briefly stated as follows: 


Appeal from Judgment denying Motion to Reconsider Motion 
~ to Suppress. 


/s/ BESSIE BYRD 
Subscribed and sworn to before me this 28 day of August, 1958. 


/s/ 
Notary Public, D. C. 


[Filed October 10, 1958] 
Let the applicant proceed on appeal without prepayment of costs. . 


/s/ LUTHER YOUNGDAHL 
Judge 
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No. 14,795 


BESSIE BYRD, 
Appellant, 
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UNITED STATES OF AMERICA, 


Appellee. 


BRIEF FOR APPELLANT 


Robert L. Heald 

1023 Munsey Building 
Washington 4, D. C. 
Attorney for Appellant 
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QUESTION PRESENTED 


Where two cases are consolidated for trial, 


where a joint motion to suppress evidence is denied, 


where codefendants are found guilty upon the same 
evidence, and subsequently the verdict is set aside 
upon appeal by one defendant because of the violation 
of a basic constitutional right in the introduction 
of the evidence upon which both convictions rest, 
should the conviction of the other defendant be 


allowed to stand? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE 


DISTRICT OF COLUMBIA CIRCUIT 


BESSIE BYRD, 


Appellant, 
v. No. 14,795 


UNITED STATES OF AMERICA, 


Da Wet Net te ed We 8 oe 


Appellee. 


BRIEF FOR APPELLANT 


Statement of Jurisdiction 


On August 5, 1958, appellant filed a petition in the District 
Court for the District of Columbia entitled "Renewal Of Motion To 
Suppress" but which was interpreted and acted upon by the District 
Court as a motion to vacate under the provisions of Section 2255, Title 
28. The Court dismissed the motion on August 18, 1958, and, on October 
10, 1958, granted appellant leave to appeal without prepayment of costs. 
Jurisdiction of this Court is evoked under Sections 1291 and 2255 of 
Title 28 of the United States Code. 

Statement of the Case 

Appellant and one William Miller were arrested and jointly 
charged, in a single complaint, with violations of the United States 
Code, Title 26, Sections 4704a-4705a. They were represented by the 


same counsel. They were committed under the same order of the United 
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States Commissioner. (J.A. 1-2) Prior to the trial, their counsel filed 
a joint motion to suppress evidence, supported by a single affidavit 
signed by appellant and William Miller. (J.A. 4-5) They were jointly 
indicted on seven counts. (J.A. 6-8) They were both convicted and 
appellant was sentenced to serve from fifty-two months to fourteen 

years. (J.A. 9) Both appealed in forma pauperis. Counsel was appointed 
by this Court to represent both parties. The cases were consolidated for 
purposes of briefing and argument. This Court affirmed in a single 
opinion holding that the motion to suppress was properly denied. A sin- 
gle judgment was issued by this Court. A motion for rehearing in banc 


was denied. Shepherd v. United States, 100 U. S. App. D. C. 302, 244 F. 





2d 750 (1956). 

William Miller obtained counsel and applied to the Supreme 
Court for leave to proceed in forma pauperis. His petition for certiorari 
and leave to appeal in forma pauperis was granted. 353 U. S. 957, 1 L. 
Ed. 2d 908 (1957). Upon a hearing upon the merits, the Supreme Court 
reversed the judgment of this Court, and held that the denial of the 
motion to suppress was error, and the evidence should have been sup- 
pressed since it was obtained as the result of an illegal search and 
seizure. (J. A. 10) Miller v. United States, 357 U.S. 301, 2 L. Ed. 
2d 1332 (1958). 

Upon remand to the District Court, upon the oral motion of the 
Government, the indictment was dismissed and William Miller was released 
from custody. (J.A. 11) 

Appellant, through her original counsel, then filed a motion 
entitled "Renewal Of Motion To Suppress." (J.A. 11-12) An opposition 


was filed by the Government. (J.A. 13) The District Court interpreted 
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> the motion as a petition to vacate under 28 U.S.C. §2255. (J.A. 15) 





In denying the motion, the Court stated: (J.A. 15-16) 





It is not clear to the Court the breadth to be 
accorded this rule [Sunal case, infra]. The last 
sentence quoted above allows some restriction, per- 
haps where the failure to appeal is because of lack 


v of mental or financial resources. Perhaps, as here, 
it was intended to permit the availability of habeas 
; corpus where a codefendant is involved. 


The Court is of the opinion that where the 
= cases were consolidated for trial, the receipt of 
significant illegal evidence against both defen- 
dants should not result in a prison term for one 
, because of the inability or failure to appeal, if 
in that same case there is a determination of the 
illegality of conviction for the codefendant. Habeas 
, corpus was not meant to be squeezed beside the writ 
of error; but rather to remain broad enough to 
remedy manifest injustice. 


The Court also stated that in this case '". . . the illegal evidence was 


the crux of the case not only against Miller but also ae against ehte—"” 
petitioner." (J.A. 16) 


Appellant was allowed to appeal to this Court without prepayment 


of costs. (J.A. 17) 
- Statute Involved 
Title 28, U.S.C. §2255 provides as follows: 
Federal Custody; remedies on motion attacking sentence: 


A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was 

» imposed in violation of the Constitution or laws of 
the United States, or that the court was without juris- 
diction to impose such sentence, or that the sentence 
was in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, aay move the 
court which imposed the sentence to vacate, set aside 

* or correct the sentence. 


A motion for such relief may be made at any time. 





ne 


Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 


— = 


no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a prompt 
hearing thereon, determine the issues and make findings 
of fact and conclusions of law with respect thereto. 

If the court finds that the judgment was rendered with- 
out jurisdiction, or that the sentence imposed was not 
authorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render 
the judgment vulnerable to collateral attack, the 

court shall vacate and set the judgment aside and shall 
discharge the prisoner or re-sentence him or grant a 
new trial or correct the sentence as may appear appro- 
priate. 


A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 


The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 


An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. 


An application for a writ of habeas corpus in be- 
half of a prisoner who is authorized to apply for relief 
by motion pursuant to this section, shall not be enter- 
tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sentenced 
him, or that such court has denied him relief, unless it 
also appears that the remedy by motion is inadequate or 
ineffective to test the legality of his detention. 

62 STAT. 967 (1948), as amended; 63 STAT. 105 (1949); 
28 U.S.C. §2255 (Supp. V, 1952) 


Statement of Points 
1. The District Court erred in failing to conclude that the 
illegality of appellant's conviction, obtained in violation of her consti- 
tutional rights, was a matter which could properly be raised by a motion 
under Section 2255 of Title 28. 


2. The District Court erred in denying the motion to vacate 


and in failing to set aside appellant's conviction. 
1 
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Summary of Argument 


The Supreme Court has determined that appellant's conviction 
was based upon evidence admitted in violation of her constitutional 
rights under the Fourth Amendment. While a motion to vacate under 28 
U.S.C. §2255 generally cannot serve the purpose of an appeal to raise 
constitutional issues, this rule is not absolute. The presence of ex- 
ceptional circumstances, or facts that show that the defendant was 
denied the essence of a fair trial, or that a miscarriage of justice has 
occurred, will justify the granting of relief under a §2255 motion 
despite a failure to appeal. 


The facts in the instant case show that it properly comes with- 


in the exception. The failure to apply to the Supreme Court for certiorari 


is excusable because of appellant's lack of counsel. Her conviction sole- 


ly upon evidence admitted in violation of the Fourth Amendment amounted 
to a denial of the essence of a fair trial. In any event, appellant's 
retention in jail while her codefendant, who was convicted on the same 
evidence and whose appeal was also denied by this Court, is free simply 
because he was able to go to the Supreme Court, is a miscarriage of 
justice that demands relief. The ancient writ of habeas corpus, "the 
palladium of liberty," cannot have been reduced to such impotence that 
it now succumbs to procedural technicalities. 
Argument 
Appellant submits that, under the applicable principles of law, 
the denial of the motion under §2255 was in error for three reasons: 
First, exceptional circumstances are present which 


justify appellant's failure to exhaust her appellate 





remedies; 





Second, a conviction based solely upon evidence 
admitted in violation of a fundamental constitutional 

right amounts to a denial of the essence of a fair 

trial; and 

Third, appellant's continued incarceration, in 

light of the facts of this case, is a complete mis- 

carriage of justice. 

The Supreme Court has conclusively determined that appellant's 
conviction violated her constitutional rights under the Fourth Amend- 
ment. That Court has repeatedly recognized the fundamental nature of 
these rights and held that the provisions of the amendment are to be 
liberally construed ". . . to prevent impairment of the protection ex- 
tended." Grau v. United States, 287 U.S. 124, 128, 77 L. Ed. 212, 215 
(1932). In Gouled v. United States, 255 U.S. 298, 304, 65 L. Ed. 647, 
650 (1921), the Supreme Court stated that the rights of privacy and 
personal security prohibited by the Fourth Amendment ". . . are to be 
regarded as the very essence of constitutional liberty; and that the 
guaranty of them is as important and as imperative as are the guaranties 
of the other fundamental rights of the individual citizen. . ." Cited 
in Harris v. United States, 331 U.S. 145, 150, 91 L. Ed. 1399, 1405 
(1947). 

Judge Prettyman, in Wrightson v. United States, 95 U.S. App. 
D.C. 390, 393, 222 F. 2d 556, 559 (1955), succinctly summarized the 


importance of the Fourth Amendment: 
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The forefathers had reason for all this circum- 

scription of the power to search houses and to seize 

people. Such searches and seizures are the embryo of 

tyranny, and they well knew it. Once those safe- 

guards are gone, the supremacy of force is complete, 

potentially even if not presently factually. 

In a concurring opinion in the case of Williams v. United States, 
Case No. 13,119, issued January 29, 1959, Judge Danaher stated, that once 
a violation of the protection of the Fourth Amendment becomes known to 
the prosecutor, “Unhesitatingly he should refuse to go forward with the 
presentation of evidence which has been obtained by illegal police in- 
vasion of a private home. If his case depends upon such evidence, he 
should dismiss the prosecution." (Underlining supplied) There is no 
valid reason why this rule is not controlling in the instant appeal. 

1/ 

Appellant is proceeding under the provisions of Section 2255, 
Title 28. Admittedly, the general rule is that such a petition cannot 
serve the purposes of appeal. But it is also undisputed that that rule 
is not absolute and that the presence of exceptional circumstances will 
excuse such failure. Bowen v. Johnston, 306 U.S. 19, 23, 26, 83 L. Ed. 
455, 459, 461 (1939); 

The scope of review on habeas corpus is limited 
to the examination of the jurisdiction of the court 
whose judgment of conviction is challenged. (citing 


cases) But if it be found that the court had no 
jurisdiction to try the petitioner, or that in its 
proceeding his constitutional rights have been denied, 
the remedy of habeas corpus is available. (Underlining 
supplied) 


1/ The remedy provided by Section 2255 _is as broad as that provided by 
habeas corpus and, therefore, precedent derived from decisions on 
habeas corpus is applicable except as to venue. United States v. 
Hayman, 342 U.S. 205, 217, 96 L. Ed. 232, 240 (1951); Smith v. 
United States, infra. 
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It must never be forgotten that the writ of habeas 
corpus is the precious safeguard of personal liberty 
and there is no higher duty than to maintain it unin- 
paired. . . The rule requiring resort to appellant 
procedure when the trial court has determined its own 
jurisdiction of an offense is not a rule denying the 
power to issue a writ of habeas corpus when it appears 
that nevertheless the trial court was without juris- 
diction. . . But it is equally true that the rule is 
not so inflexible that it may not yield to exceptional 
circumstances where the need for the remedy afforded 


by the writ of habeas corpus is apparent. (Underlin- 
ing supplied) 


In a like manner, the Supreme Court has held that the provisions 
of §2254, Title 28, are not absolute and, under the proper circumstances, 
the failure to apply for certiorari from a final decision of the Supreme 
Court of a State may be ead Darr v. Burford, 339 U.S. 200, 210, 


94 L. Ed. 761, 770 (1950): 
Ex parte Hawk prescribes only what should 
“ordinarily” be the proper procedure; all the cited 
cases from Ex parte Royall to Hawk recognize that 


much cannot be forseen, and that "special circumstances” 
justify departure from rules designed to regulate the 


usual case. The exceptions are few but they exist. 

(Underlining supplied) 

The leading case on the law, although not directly in point, 
is Sunal v. Large, 332 U.S. 174, 179, 181, 91 L. Ed. 1982, 1987, 1989 
(1947). In that case, Sunal was convicted of a violation of the Selective 
Training and Service Act. In the course of the trial, he was denied the 
right to present evidence to support his claim that he was a minister. 
Upon being convicted, no appeal was taken. After the time for appeal 
expired, the Supreme Court, in another case, held that this denial was 


error. Sunal then filed a petition for habeas corpus, which petition 


was denied in the District Court and the denial affirmed upon appeal to 





2/ See United States v. Murphy, 246 F. 2d 871 (C.C.A. 2d, 1957), cert. 
denied 351 U.S. 955, 100 L. Ed. 1478 (1956), where the failure to 
apply for certiorari from a decision of a state supreme court was 
not grouds for a denial of the motion. 








«B= 


3/ 
the Fourth Circuit. A similar denial was reversed by the Second Circuit 


in United States ex rel Kulich v. Kennedy, 157 F. 2d 811 (C.C.A. 2d, 1946). 
The Supreme Court granted certiorari in each case, and reversed the Second 
Circuit. In its decision, the Supreme Court repeated the general rule 
that the writ of habeas corpus would not be allowed to do service for an 
appeal. The Court, however, again recognized that the rule is not an 
absolute one and that there have been exceptions saying: 


Yet the latter rule is not an absolute one; and 
the situations in which habeas corpus has done service 
for an appeal are the exceptions. Thus, where the 
jurisdiction of the federal court which tried the case 
is challenged or where the constitutionality of the 
federal statute under which conviction was had is 
attached, habeas corpus is increasingly denied in 
case an appellate procedure was available for correction 
of the error. Yet, on the other hand, where the error 


was flagrant and there is no other remedy available for 


its correction, relief by habeas corpus has sometimes 
been granted. (Underlining supplied) 


The Supreme Court then went on to say that the two Circuit Courts of 
Appeals thought that the facts in these cases likewise presented excep- 
tional circumstances which justified resort to habeas corpus though no 
appeal was taken. The Supreme Court disagreed, however, and held that 
the appellants could not justify their failure to appeal because they 
believed an appeal would be futile. The Court then gave a second reason 


for the reversal: 


We are dealing here with a problem which has 
radiations far beyond the present cases. The courts 
which tried the defendants had jurisdiction over their 
persons and over the offense. They committed an error 
of law in excluding the defense which was tendered. 
That error did not go to the jurisdiction of the trial 
court. Congress, moreover, has provided a regular, 
orderly method for correction of all such errors by 
granting an appeal to the Circuit Court of Appeals and 
by vesting us with certiorari jurisdiction. It is not 
uncommon after a trial is ended and the time for appeal 


3/ 157 F. 2d 165 (C.C.A. 4th, 1946). 








has passed to discover that a shift in the law or the 
impact of a new decision has given increased relevance 
to a point made at the trial but not pursued on appeal. 
Cf. Warring v. Colpoys (F) supra. If in such circum- 
stances, habeas corpus could be used to correct the 
error, the writ would become a delayed motion for a new 
trial, renewed from time to time as the legal climate 
changed. Error which was not deemed sufficiently 
adequate to warrant an appeal would acquire new impli- 
cations. Every error is potentially reversible error; 
and many rulings of the trial court spell the difference 
between conviction and acquittal. If defendants who 
accept the judgment of conviction and do not appeal can 
later renew their attack on the judgment by habeas 
corpus, litigation in these criminal cases will be 
interminable. Wise judicial administration of the 
federal courts counsels against such course, at least 
where the error does not trench on any constitutional 


rights of defendants nor involve the jurisdiction of the 
trial court. (Underlining supplied) 


It is submitted that the instant case clearly comes within the 
exception provided for in the Sunal case. The following facts unquestion- 
ably support that contention: 

1. There can be no administrative ramifications 

to this case. Its impact is limited to a codefendant 

who was convicted on the same evidence. (See Judge 

Youngdahl's Memorandum (J.A. 16)) 

2. A constitutional violation is involved in the 

instant case, which violation is of an important and 

fundamental nature and the evidence admitted in viola- 

tion of this constitutional right is the sole basis 

of the conviction. 

3. Appellant's failure to appeal is clearly ex- 
cusable. She carried her appeal to the highest court of 


the jurisdiction and was denied relief. She had no 


money and no means of securing further help of counsel. 
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The procedures available to continue to the Supreme 
Court by certiorari, to obtain leave to proceed in 
forma pauperis, and to obtain appointed counsel, are 
sufficiently complicated to cause most members of the 


bar to pause. There can be no presumption that appellant 


knew of this procedure and deliberately waived her 
4/ 


rights to appeal. Whether the actual lack of counsel 

at this stage of the proceeding is, in itself, 

sufficient to raise a constitutional question, [see 

Johnson v. Zerbst, 304 U.S. 458, 467, 82 L. Ed. 1461, 1468 

(1938)], need not be asked, since it cannot be denied 

that it constitutes an "exceptional circumstance" 

which clearly justifies the failure to apply for 

certiorari. 

This Court dealt with the same principle of law involved in 
Smith v. United States, 88 U.S. App. D.C. 80, 85, 187 F. 2d 192, 197 
(1950), cert. denied, 341 U.S. 927, 95 L. Ed. 1358 (1951). In the 
Smith case, a motion was filed under §2255 alleging that the conviction 
had been based upon evidence obtained in violation of petitioner's rights 


under the Due Process Clause of the Fifth Amendment. This Court made a 


4/ Nelson v. United States, 93 U.S. App. D.C. 14, 22, 208 F. 2d 505, 
513 (1953), cert. denied, 346 U.S. 827, 98 L. Ed. 352 (1953): 


“*There is no more basis for such a presumption than for 
one that a defendant understands the rules governing the 
sufficiency of indictments, the admissibility of evidence, 
and the burden of proof, or other rules of substantive 
and adjective law ...' Evans v. Rives, 1942 75 U.S. 
App. D.C. 242, 248, 126 F. 2d 633, 639." 








scholarly analysis of the Supreme Court decisions on the subject and con- 


cluded that these decisions could only be reconciled by the proper appli- 


cation of the principle of law set forth in Sunal v. Large, supra. It 


concluded by saying: 
. . . that errors committed during a trial 

may not be reviewed by habeas corpus unless involv- 

ing jurisdiction of the court or “deprivation of 

constitutional rights amounting to a denial of the 

essence of a fair trial. . ." 

While the decision of the Smith case is not applicable to the 
instant case since: 

1. Smith did not appeal; 

2. Smith was represented by counsel and no allegation 

was made of inadequacy of counsel; and 
Smith merely alleged that there existed facts, which, 
if proved, would show a violation of his constitu- 
tional rights; 

the principle of the Smith case is controlling because: 

1. Appellant's right to apply for certiorari was 

frustrated by the absence of counsel; and 

A conviction which is based solely upon evidence 
admitted in violation of the defendant's constitu- 
tional rights amounts to a denial of the essence 
of a fair trial. 

But there is more to this case than denial of right to counsel 
in the last appellate stages or the denial of the essence of a fair trial. 
This is a shocking case of injustice! This Court is being asked to keep 
appellant in jail for fourteen years simply because either she could not 


afford to hire counsel or did not know how to obtain appointed counsel to 
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carry her case to the Supreme Court, while her codefendant, convicted on 
the same evidence, is free because he did obtain the means to retain 
counsel. If the rule of the Sunal and Smith cases does not reach this 
situation, the rule is inadequate. We are here dealing with a writ 


which is the equivalent of habeas corpus, about which Justice Frankfurter 
3/ 
said in his dissent in the Sunal case: 


Perhaps it is well that a writ the historic purpose 
of which is to furnish "a swift and imperative remedy in 
all cases of illegal restraint" should be left fluid and 
free from the definiteness appropriate to ordinary juris- 


dictional doctrines. 
Justice Frankfurter then referred to the opinion of Judge Learned Hand 
in the Kulich case with approval. It is submitted that Judge Hand stated 
the rule of law that is applicable to the instant appeal: 157 F. 2d at 
813: 


We can find no more definite rule than that the 
writ is available, not only to determine points of 
jurisdiction, stricti juris, and constitutional 


questions; but whenever else resort to it is necessa 
to prevent a soypiete miscarriage of justice. (Under- 
lining supplied 


It is clear that Judge Youngdahl also believes that this rule 
is applicable to the instant case when he stated, in reluctantly denying 


the motion: (J.A. 15-16) 


The Court is of the opinion that where the cases 
were consolidated for trial, the receipt of significant 
illegal evidence against both defendants should not re- 
sult in a prison term for one because of the inability 
or failure to appeal, if in that same case there is a 
determination of the illegality of conviction for the 
codefendant. 


Judge Hand's statement of the rule is in no way inconsistent 


with or contrary to the opinions of the Supreme Court in Sunal and Bowen, 


5/ 332 U.S. at 187, 91 L. Ed. at 1991. 








supra. The same principle has been enunciated with approval by this Court, 


Dorsey v. Gill, 80 App. D.C. 9, 14, 148 F. 2d 857, 862 (1945), cert. 


Genied, 352, U.S. 890, 89 L. Ed. 2003 (1945), and by other courts as 
well. See Hill v. United States, 223 F. 2d 699, 701 (C.C.A. 6th, 1955); 
United States v. Geise, 158 F. Supp. 821, 823 (D.C. Alaska, 1958). 
The cases cited by the Government in its opposition in the 
District Court are not in point. In Jones v. United States, _—svwdU..S. 
App. D.C. , 258 F. 2d 420 (1958), cert. denied 357 U.S. 392, 2 L. Ed. 
1374 (1958), the appellant had pleaded guilty to the sale of narcotics. 
After his sentencing, he filed a §2255 motion alleging an illegal arrest, 
an illegal search and seizure and ineffective assistance of counsel. The 
denial of the motion was affirmed by this Court. It was held that an 
illegal search and seizure cannot be raised by such a motion. However, 
the case is distinguishable from the instant case on the following 
points: 
1. Jones had pleaded guilty while appellant has 
consistently denied her guilt. 
2. Jones had not filed a preliminary motion to 
suppress nor did he appeal. Petitioner moved to 
suppress and also carriedher appeal, as a practical 
matter, as far as possible. 
3. Jones merely alleged that there had been a 
violation of his constitutional rights. Here the viola- 
tion of petitioner's constitutional rights has been 
conclusively settled by the release of her codefendant 


convicted on the same evidence. 
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The Government also relied upon Upshaw v. United States, 102 
U.S. App. D.C. 299, 252 F. 2d 863 (1958), cert. denied 357 U.S. 939, 
2 L. Ed. 2d 1555 (1958), before the lower court. In that case, two co- 
defendants were convicted and one appealed. The conviction was reversed 
by this Court on the grounds that the evidence was not sufficient to go 
to the jury. The other codefendant then filed a §2255 motion which was 
denied. In affirming, this Court stated that the question of sufficiency 
of the evidence cannot be raised by such a motion. Interestingly enough, 
however, this Court went into the sufficiency issue and concluded that 
in Upshaw's case there had been sufficient evidence to let the case go 
to the jury. Obviously, the Court was cognizant of the exception to 
the general rule and was interested in prevent a “miscarriage of justice." 
The Upshaw case is also clearly distinguishable from the instant 


appeal: 


1. No constitutional right, much less a proven 


violation of such a right, was involved in the Upshaw 
case; 


2. Upshaw's failure to appeal was not excusable; 


3. In the instant case the illegal evidence was 
the crux of the case, not only against the codefendant, 
who appealed, but also against appellant. (J.A. 16) 
Conclusion 
Whether the Court decides to construe the instant case as one 
in which the failure to appeal is excused by "exceptional circumstances," 


or one in which a conviction, based solely upon evidence admitted in 
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violation of the defendant's constitutional rights, denies her the essence 
of a fair trial or a conviction which is a "miscarriage of justice," the 
result must be the same. The issue of the illegality of the conviction 
has been raised properly and the conviction must be vacated. The appellant 
should not be in jail when the Supreme Court has held that her constitu- 
tional rights have been violated by her conviction and that this Court 
erred in affirming that conviction. She would be free today if two lines 
had been added to the pleadings filed in the Supreme Court--her name and 
the file number of her case in this Court. Habeas corpus cannot have be- 
come so debilitated and circumscribed by technicalities that it can no longer 
serve the ends of justice. Its purpose is to provide a remedy when nothing 
else will avail. This is such a case! 

WHEREFORE, It is respectfully submitted that the order of the 


District Court be reversed and the case be remanded to the District Court 


with instructions to vacate appellant's conviction. 


/s/ Robert L. Heald 


Robert L. Heald 

Attorney for Appellant 
1023 Munsey Building 
Washington 4, D. C. 
(Appointed by this Court) 


February 5, 1959 
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held that marked currency seized when appellant and Miller 
were arrested had been properly admitted in evidence. A 
petition for rehearing of this decision en bane was denied. 
‘Co-defendant Miller sought further review of his conviction 
in forma pauperis in the Supreme Court, but appellant 
and co-defendant Shepherd did not. On June 23, 1958, 
‘the Supreme Court reversed Miller’s conviction on the 
ground that the marked currency should not have been 
admitted in evidence because obtained in violation of the 
standards set forth in 18 U.S.C. § 3109. Miller v. United 
States, 357 U.S. 301 (1958). Having rued her failure to 
seek Supreme Court review, appellant through her original 
counsel then filed a motion entitled ‘‘Renewal of Motion 
to Suppress”’ (J.-A. 11-12). The trial judge consented to 
‘treat this as a motion to vacate the judgment under 28 
U.S.C. § 2255 but denied relief without a hearing (J.A. 
14-16). This appeal followed. 


STATUTES INVOLVED 


Title 28, United States Code, Section 2295 provides: 


Federal custody; remedies on motion attacking sen- 
tence— 


A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was im- 
posed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdic- 
tion to impose such sentence, or that the sentence was 
in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside 
or correct the sentence. 


A motion for such relief may be made at any time. 


Unless the motion and the files and records of the 
ease conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a 
prompt hearing thereon, determine the issues and make 
findings of fact and conclusions of law with respect 
thereto. If the court finds that the judgment was 
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rendered without jurisdiction, or that the sentence im- 
posed was not authorized by law or otherwise open to 
collateral attack, or that there has been such a denial 
or infringement of the constitutional rights of the 
prisoner as to render the judgment vulnerable to col- 
lateral attack, the court shall vacate and set the judg- 
ment aside and shall discharge the prisoner or resen- 
tence him or grant a new trialtor correct the sentence 
as may appear appropriate. 





A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 


The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 


An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 


An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter- 


tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sen- 
tenced him, or that such court has denied him relief, 
unless it also appears that the remedy by motion is 
inadequate or ineffective to test the legality of his 
detention. 


Title 28, United States Code, Section 2254 provides: 
State custody ; remedies in State courts— 


An application for a writ of habeas corpus in be- 
half of a person in custody pursuant to the judgment 
of a State court shall not be granted unless it appears 
that the applicant has exhausted the remedies avail- 
able in the courts of the State, or that there is either 
an absence of available State corrective process or the 
existence of circumstances rendering such process in- 
effective to protect the rights of the prisoner. 


An applicant shall not be deemed to have exhausted 
the remedies available in the courts of the State, with- 
in the meaning of this section, if he has the right 
under the law of the State to raise, by any available 
procedure, the question presented. 
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SUMMARY OF ARGUMENT 


The District Court properly refused to vacate appel- 
lant’s conviction under 28 U.S.C. § 2255. The admission 
of evidence obtained through illegal search and seizure is 
not ground for collateral attack. Appellant was not pre- 
vented from seeking direct review of her conviction in the 
Supreme Court through the customary procedures open 
to impoverished defendants. The fact that a co-defendant 
chose to invoke those procedures certainly cannot justify 
appellant’s failure to do so and her attempt to substitute 
§ 2255 for the Appellate process. 


ARGUMENT 


The District Court Properly Refused to Vacate Appellant’s 
Conviction Under 28 U.S.C. § 2255 


A. The Admission of Evidence Obtained Through Illegal Search and 
Seizure Is Not Ground for Collateral Attack. 


Appellant seeks to set aside her conviction solely on the 
ground that certain marked currency introduced in evi- 


dence had been obtained through an illegal search and 
seizure. ‘It is well established that a search and seizure 
may not be attacked under Section 2255.7? Williams v. 
United States, 103 U.S. App. D.C. 322, 258 F.2d 416 (1958) ; 
Jones v. United States, 103 U.S. App. D.C. 326, 258 F.2d 
420 (1958); Griffin v. United States, 103 U.S. App. D.C. 
317, 258 F.2d 411, cert. denied 357 U.S. 922 (1958); Ed- 
wards v. United States, 103 U.S. App. D.C. 152, 256 F.2d 
707 (1958); Martin v. United States, 101 U.S. App. D.C. 
330, 248 F.2d 651 (1957). 


Shortly after the enactment of § 2259, in a landmark 
opinion, this Court summarized the habeas corpus decisions 
‘that defined the scope of review under the new statute: 


‘Where the alleged error of the trial court is in the 
admission of evidence subject to correction on appeal, 
and there is representation by counsel, habeas corpus 
is not the appropriate remedy. ... 


‘errors committed during a trial may not be re- 
viewed by habeas corpus unless involving jurisdiction 
of the court or ‘deprivation of Constitutional rights 
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amounting to a denial of the essence of a fair trial, 


_. 2? Smith v. United States, 88 U.S. App. D.C. 80, 85, 
187 F.2d 192, 197 (1950), cert. denied 341 US. 927 
(1951). 


The § 2255 motion in Smith presented a far graver chal- 
lenge to the conviction than does the motion in this case. 
The Court acknowledged in Smith that the claimed intro- 
duction of a coerced confession set forth such a denial of 
due process of law as to have warranted Supreme Court 
reversal on direct review not merely of a federal convic- 
tion but also of a state conviction. Recognizing, however, 
that the scope of review on collateral attack is far more 
circumscribed, the Court held that such a constitutional 
deprivation provides no basis for vacating a conviction 
under § 2255. It thus reaffirmed its habeas corpus deci- 
sion in Eury v. Huff, 79 U.S. App. D.C., 146 F.2d 17 (1944) 
and followed what it noted to be the uniform ruling of the 
other Courts of Appeals that even ‘‘convictions based on 
coerced confessions cannot for that reason alone be set 
aside on collateral attack by the habeas corpus procedure.”’ 
88 U.S. App. D.C., at 85, 187 F.2d, at 197. 


Plainly, the trial error of which appellant complains is 
of lesser magnitude than that relied on by the prisoner in 
Smith. A conviction based on evidence obtained through 
unreasonable search and seizure—unlike one based on a 
coerced confession—does not violate due process of law. 
Wolf v. Colorado, 338 U.S. 25 (1949). The rule of Weeks 
v. United States, 232 U.S. 383 (1914), which excludes 
illegally seized evidence from federal trials, ‘‘was not 
derived from the explicit requirements of the Fourth 
Amendment”’ but is merely a rule of evidence fashioned by 
‘‘jndicial implication.’? 338 U.S. at 28. A fortiori, then, 
since the use of a coerced confession against Smith was 
not such a ‘‘deprivation of Constitutional rights amount- 
ing to a denial of the essence of a fair trial,’’ it cannot be 
maintained that the erroneous admission of evidence in 
this case deprived appellant of a fair trial. 
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'B. Appellant Cannot Escape the Effect of Smith and the Host of Other 
Decisions Foreclosing Relief Under § 2255... 

Appellant cannot bring herself within the ambit of the 
“‘faiy trial’? doctrine by contending that the conviction 
in this case ‘‘is based solely upon evidence admitted in 
violation of the defendant’s Constitutional rights.’’ The 
‘record does not substantiate this claim. The Supreme 
Court’s opinion in Miller v. United States, supra, itself re- 
cites numerous facts, not derived from the unlawful search, 
which contributed to the Government’s case. That 
opinion also makes clear that Miller’s conviction was not 
‘reversed as a matter of constitutional necessity but be- 
cause a violation of the standards embodied in 18 U.S.C. 
§3109 justified application of the exclusionary tule of 
Weeks v. United States, supra. Moreover, evidence whose 
‘admission is complained of on collateral attack is always 
erucial’”? to conviction unless its introduction can fairly 
be characterized as harmless error. Certainly the coerced 
-eonfession in Smith was as important to the prosecution’s 
‘ease as was the marked currency introduced against appel- 
‘lant. Appellant points to no authority which suggests that 
the the uniform view precluding collateral attack against 
rulings on evidence may be ignored whenever that evidence 
is significant. The Supreme Court disposed of a similar 
assertion in Sunal v. Large, 332 U.S. 174 (1947) : 


<¢ An endeavor is made to magnify the error in these 
trials to constitutional proportions by asserting that 
the refusal of the proffered evidence robbed the 
trial of vitality by depriving defendants of their 
only real defense. But as much might be said of 
many rulings during a criminal trial. Defendants 
received throughout an opportunity to be heard and 
enjoyed all procedural guaranties granted by the 
Constitution. Error in ruling on the question of 
law did not infect the trial with lack of procedural 
due process. As stated by Mr. Justice Cardozo: in 
Escoe v. Zerbst, 295 U.S. 490, 494, ‘When a hearing 
is allowed but there is error in conducting it or 
in limiting its scope, the remedy is by appeal. When 
an opportunity to be heard is denied altogether, the 
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ensuing mandate of the court is void, and the prisoner 
confined thereunder may have recourse to habeas corpus 
to put an end to the restraint.’ ” Td, at 182. 


Nor can it be maintained that appellant’s right to seek 
Supreme Court review of this trial error was ‘‘frustrated.”’ 
To obtain such review scores of impoverished prisoners 
each year ask that Court for leave to proceed im forma 
pauperis and for appointment of counsel. £.g., Gore v. 
United States, 355 U.S. 903, 909 (1957) ; Pollard v. United 
States, 350 U.S. 980 (1956). There is no suggestion of 
any interference by prison authorities with efforts to pur- 
sue these customary procedures. See Dowd v. Cook, 340 
U.S. 206 (1951); Cochran v. Kansas, 316 U.S. 255 (1942). 
Nor does appellant allege that her jailers refused to honor 
requests to obtain a lawyer by any other means and de- 
tained her incommunicado during the time when review 
should have been sought. See Johnson v. Zerbst, 304 US. 
458, 467 (1988). Indeed, the motion filed by appellant’s 
counsel in the District Court did not even claim that 
Supreme Court review had been unavailable to her. The 
argument is raised for the first time in this Court. It 
rests solely upon the absence of an affirmative showing in 
the files and records that counsel who had previously rep- 
resented the three co-defendants in this Court had informed 
appellant of the opportunity to obtain further review. 

But the files and records in Smith v. United States, supra, 
fail to show that the convicted defendant was told of his 
right to appeal. In fact the prisoner specifically claimed 
that no appeal had been available to him because his counsel 
had never mentioned the possibility and he knew nothing 
about appeals.’ Yet this Court held that the appellate proc- 


1Smith had been tried separately for rape and murder within a three 
month period. The same counsel represented him in each case. His § 2255 
motion, drawn by a layman, attacked both convictions. As to the rape 
conviction, it claimed that he ‘“knew nothing about appeals, and his counsel 
who accepted the $400, mentioned nothing about handling any appeal of 
the case.’’? It stated further as to the marder conviction that ‘‘ petitioner 
was innocent, and no appeal available to him, though his counsel accepted 
his $400.’” pp. 78-79, Joint Appendix, No. 10471. 
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ess had been open since there was no claim that counsel had 
been ineffective at trial in preparing an adequate record. 
88 U.S. App. D.C., at 81, 86; 187 F. 2d, at 194, 198. Simi- 
larly, in Upshaw v. United States, 102 U.S. App. D.C. 299, 
252 F. 2d 863 (1958) the Court held that relief should have 
been sought on appeal, even though the record did not show 
the prisoner had been told of this remedy. And in 
Freeman v. United States, 103 U.S. App. D.C. 15, 254 F. 2d 
352 (1958), on a record that was equally silent in this re- 
spect, the argument made by appellant here was flatly re- 
jected on the authority of the Smith decision. It is as true 
sn this case as it was in Freeman that ‘‘[t]here is no plaus- 
ible suggestion on this record that such an appeal was 
frustrated.” 103 U.S. App. D.C., at 17, n. 3; 254 F. 2d, at 354, 
n. 3. See also Dennis v. United States, 177 F. 2d 195 (4th 
Cir. 1949), where the Court of Appeals for the Fourth Cir- 
euit held that appeal from conviction had been available 
even though the applicant for relief under § 2255 offered 
to prove that his trial counsel had ignored his instructions 
to appeal; and United States v. Fay, 248 F. 2d 520 (2d Cir. 
1957), where in a proceeding under 28 U.S.C. § 2254 the 
Court of Appeals for the Second Cireuit also rejected the 
contention advanced by appellant.’ 

he fact that a co-defendant chose to complete the appel- 
late process certainly cannot justify appellant’s failure to do 
so and her attempt to substitute § 2255 for direct review. 
Sunal v. Large, supra, made clear that § 2255 cannot provide 
relief solely because, after the time for direct review has 
expired, Supreme Court reversal of an identical evidentiary 


| 2Like appellant, the petitioners in Fay had appealed their convictions 
to an intermediate appellate court, but they failed to seek further review 
in the state’s highest court and the United States Supreme Court. Their 
subsequent habeas corpus petition in the United States District Court was 
denied on this ground. In unanimously affirming this decision the Second 
Circuit held that neither the refusal of petitioner’s attorney to seek further 
review without additional compensation nor the consequent absence of counsel 
during the period within which review should have been sought rendered 
such review unavailable. Since appellants could have proceeded in forma 
‘pauperis and could have had counsel appointed for them, the Court reasoned, 
their failure to appeal was attributable to their own inaction. 
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ruling causes a prisoner to regret his failure to seek such 
review. 

Appellant’s claim of ‘‘injustice’’ wholly misses the mark. 
It is no more ‘‘unfair’’ to deny relief in this case than in 
any other case where the motion alleges facts which would 
have warranted reversal of the conviction on direct review 
but which are insufficient under § 2255. Certainly it cannot 
be said that in refusing to set aside the conviction the mem- 
bers of the Supreme Court in Sunal v. Large, supra, or of 
this Court in the Smith case, were insensitive to the de- 
mands of justice. They merely recognized that in the 
interest of the administration of justice Congress in § 2255 
conferred upon them power to set aside only those judg- 
ments that are properly ‘‘vulnerable to collateral attack.”’ 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 


Oxiver GascH, 
United States Attorney. 


Cart W. BELCHER, 
JeERomME A. CoHEN, 
Assistant United States 
Attorneys. 
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